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| (Loxv AVCHINLECK REerorTER) 
INFORMATION 
FOR = 


ELIZABETH MUDIE Relict of Door Robert Smith of 
Tm Defender, 


AGAINST 


WILLIAM SMITH, only Son of the ſaid Doctor Robert Smith, 
Purſuer. | | 


HE Lord Auchinleck Ordinary hath taken a queſtion 
to report that hitherto depended before his Lordſhip 


between the defender and her ſon, concerning the price 
of ſome woods; and, in obedience to his Lerdſhip's order, this 
information is given in on the part of the defender. 
The action againſt the defender, at her ſon's inſtance, is not 
unknown to your Lordſhips; a reclaiming petition with an- 
ſwers lies before you, the purſuer being petitioner againſt an in- 
terlocutor of the Lord Ordinary in the following words: The 
Lord Ordinary having reſumed the conſideration of he con- 
deſcendence for the purſuer, an{wers for the detender, and 


© replies for the purſuer, with this memorial, and anſwers there- 
"0 
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*ro, finds, That as by the contract of marriage between the 
defender, rhe purſuer's mother, and the purſuer's father, 
* 30,990 merks of their conjunct ſtock was provided to one 
*child of che marriage, if there were no more (which was the 
* cafe), and the reſidue was provided to be at the diſpoſal of the 
* Jongeſt liver of the huſband and wife; and as the purſuer's fa- 
ther purchaſed the lands of Forret, which are above the value 
of the 30,000 merks, and the purſuer is in the fee of them 
«ſubject ro his mother's liferent, in terms of the marriage- 
contract; finds, that he cannot claim the funds conde- 
ſcended on as falling under his legitim And, ſeparatim, finds, 
that ſo far as concerns the bonds which the defunct took pay- 
able to the defender, when in liege pouſtie, the purſuer can 
have no claim: But finds the purſuer, as fiar of the lands, has 
* right to the price of the fir-planting fold by the defender, a- 
mounting to L. 261: 16: o Scerling, with intereſt thereof 
from the term of Lammas, which was in the 1762, till pay- 
ment; and decerns, | 
This interlocutor was no ſooner pronounced, than the pro- 
ceſs was taken up by the purſuer, who prepared and gave in a 
reclaiming petition againſt that part of it which he apprehend- 
ed to be untavourable for him. By his taking it up fo early, 
the defender had not an opportunity of knowing preciſely the 
terms of the interlocutor during laſt ſeſſion ; ſhe only learnt in 
general, that ſome part of it, particularly as to the woods, 
was unfavourable to her ; and as ſhe could not give in a pro- 
per repreſentation to the Lord Ordinary, ſhe preſented one 
in very general terms, craving leave to give in an additional 
one; and on this his Lordſhip, on roth Auguſt, *« ſuperſeded _ 
extract till x5th November, that the repreſenter may againſt 
that time give in an additional paper.“ In conſequence 
of which permiſſion, the defender gave in an additional re— 
preſentation againſt that part of the above interlocutor which 
ſinds the purſuer, as fiar of the lands, has right to the price 
of the fir-planting fold by the defender, amounting to 
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L. 261 :16 :0 Sterling, with intereſt thereof from the 
term of Lammas, which was in the year 1762, cill pay- 
ment; and decerns,” 

To theſe repreſentations, anſwers were wade by he purſu- 
er; on adviſing which, the Lord Ordinary, on 28th Novem- 
bers pronounced the following interlocutor: * In reſpect there 

are other queſtions depending betwixt theſe parties, which 
© are now before the inner-houſe, and that it were to be with- 
ed that diſputes between a mother and a ſon ſhould be de- 


* termined as ſoon as poſlible, makes aviſandum to the Lords 
with the ſuhject of this repreſentation and anſwers; and ap- 
points informations to be given in on both ſides within three 


weeks.“ It is in conſequence of this interlocutor that the 
preſent information is offered. 


It is unneceſſary here to enter into a minute detail of the 


ſeveral facts which have given riſe to the preſent action. Theſe 


are before your Lordſhips in the reclaiming petition and an- 
ſ wers now ready for adviſing; and they are unconnected with 
the ſubject of theſe informations, which reſolves merely into 


a point of law, viz. Whether the defender, in the character 
of conjunct fiar of the lands of Forret, has a title to thoſe 


woods which were cut on the lands during the exiſtence of 


her right, and which, on account of their age, were ready 


to decay, and even to periſh, without yielding any profit at 
all, had they not been fold at the time they were ſold? 


There are known in the law of Scotland three ſeveral ſorts 
of liferenters, viz. conjunct ſiars, liferenters by reſervation, 


and liferenters by conſtitution. Each of theſe have ſo many 


different degrees of property veſted in them, The loweſt of 
all is the ſimple liferenter by conſtitution whoſe right reſolves 


into no more than a mere perſonal ſervitude over the lands, 


having nothing in his perſon that partakes of the nature of a 


fee. Hence, tho? he has a right to the ordinary fruits of the 


land, it hath been held, that he hath no right to the extra- 
ordinary fruits, nor that he can exerciſe any act of property, 


other 
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other than thoſe that happen in common courſe, Hence, 


tho” the liferenter of a ſuperiority by fimple conſtitution may 
uplift the feu-duties, yet he cannot enter vaſlals, nor of con- 
ſequence is he intitled to the caſualties of ſuperiority, | 

The liferenter by reſervation, on the other hand, having been 
originally fiar himſelf, and having alienated the fee and ſepa- 
rated the right of Jliferent from it, his liferent is interpreted 
in a more beneficial ſenſe; and many of thele things which in 
a queſtion between a fiar and a ſimple liferenter by conſtitu- 
tion, would be found to belong to the fiar only, do in the 
caſe of a liferenter by reſervation, belong ro the lifcrenter ; 
thus he may enter vaſſals, he has a right co caſualties of ſu- 
periority, &c. | 

The very name of a conjunct fiar ſufficiently ſhows, that, in 
the intendment of law, his right participates a good deal of 
the nature of an actual fiar. In ſome caſes it has been found, 
from the nature of a deed, conveyance, or contract of mar- 
riage, to imply a right to the fee itſelf, At any rate it is 
plain, that ſomething higher is meant by it than a ſimple 
lifcrent; there ſeems ro be no doubt, that a conjunct fiar has 
a right to every thing that a liferenter by reſervation has. But 
beſides this, the technical term of conjunct fiar, from the very 
etymology of it, ſeems to ſtand in contradiſtinction to life- 
renters of every kind, and therefore ſeems to import a higher 
right than belongs to any liferenter. — 

What the rights of a conjunct fiar are in general, is a dif- 
quiſition foreign to the preſent purpoſe; the defender therefore 
{hall confine herſelf to the fingle queſtion now before your 
Lordſhips, which is, Whether a conjunt fiar has a right to 
cut woods? One caſe is to be found in the dictionary, 
in which this was expreſsly determined in the affirmative. It 
is in theſe words : A lady conjunct fiar infeft in the lands, 
cum ſilvis, nemoribus, &c. in the tenendas, may cut woods, 
though not infeft therein, per expreſſum; Haddington, roth 
«+ January 1610, Lady Gaitgirth contra Hunter.“ Ir is true, 
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there is another deciſion marked in the Dictionary, which 
ſeems to imply, that a conjunck fiar hath no right to cut 
woods further than for her owa uſe, The words are theſe: 
A conjunct fiar cannot cut woods for ſelling, though he 
may for neceſſary uſe ; Falconar, 28th March 1683, Earl 
* Dumfermline contra Callender.“ Though theſe deciſions 
may ſeem contradictory, yet a very ſimple diſtinction may 
ſerve to reconcile them, and preſerve an uniformity in the law 


in this matter. | 


| Woods are, properly ſpeaking, not pars fundi: They are ra- 
ther a kind of fruits which come to maturity in a certain time, 
and after that will gradually run into decay. To cut woods 
before they arrive at fall maturity, is a ſpecies of waſte which 
no liferenter may by law commit; though in fo far as it is ne- 
ceſſary to cut them for repair of houſes on the ground, or o- 
ther neceſſary uſes of the liferented ſubject, they are intitled 


to do it, that the liferented ſubject may be preſerved, ſalua rei 


ſaliſtantia. On the other hand, if the woods are come to full 
maturity, and already running into decay, there ſeems to be 
no reaſon why the conjunct fiar, during the time this happens, 
ſhould not enjoy the beneſit of this ſpecies of fruits, as well as 
any other caſual benefit of the ſubject, The fiar can never 
be benefited by the woods naturally running into decay: At 
the ſame time, while the conjunct fee ſubſiſts, he is not enti- 
tled to reap any fruits from the fee. The cutting the woods 
therefore, which are already running into decay and periſh- 
ing, is truly uſing the ſubject ſalva rei ſubſtantia, according to 
the true nature and intent of the liferent; as theſe woods 
would periſh if they were not cut, and conſequently the ſub- 
ject would come to the fiar in the ſame condition, whether 
they were Cut or not. 

There is a deciſion marked in the Dictionary, from which 
peri: aps the purſuer may argue that it belongs to rhe fiar to 
cut woods, and not to the liferenter, The deciſion is in the 
following words: A lady being infefr, cum ſylvis, in a life- 
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rent, the lords found, that it gave her intereſt to interrupt 
the heritor's cutting in ipſo initio, till a portion ſhould be 
ſet apart for her liferent- uſe, and ordained a cognition of the 
woods to be taken, and a part ſet aſide for repairing her houſes, &c, 
« Fountainhall 16. July 1680, Stamfield contra Wilſon, and Earl 
Queensberry. But, with reſpect to this decition, it muſt be obſer. 
ved, that it is pronounced in the caſe of a {imple liferenter b 

conſtitution only, who, as has been before obſerved, poſſeſſes 
the loweſt right of any liferenter, can claim the feweſt 


benefits from the ſubject; and in particular is. only enti. 
'tl:d to the moſt ordinary and common fruits, but by no, 


means to extraordinary ones. There is, therefore, no incom- 
patibility in ſuch a liferenter being found to have no right to 
cut woods, and a conjunct fiar being found to have ſuch a 
right; beſides it does not appear, in this caſe, that the woods 
were arrived at ſuch maturity as to be in hazard of periſhing: 
They ſeem rather to have been in full vigour; and the cutting 
them not a neceſſary but an optional act. 


The defender will now endeavour to apply the argument in 


law, which ſhe has ſtated, to the preſent caſe; and for that 
purpoſe ſhe will ſtate to your Lordſhips the fact with re- 
ſpect to theſe woods. . 

In June 1739, Dr Smith, the defender's huſband, purchaſed 
the lands of Forret, which he took to himſelf and the de- 
fender in conjunct fee and liferent, and to his own heirs in 
tee. 

After the doctor's death, which happened about the year 
1752, the defender entered into poſleſſion of. theſe lands; 
during her poſſeſſion the found the fir-wood in the park of 
Forret was growing very old, and in a periſhing condition, in 
ſomuch that Mr Balfour, the former proprietor, and Dr 
Smith had both cur many of thele trees; and many others fell 
every winter, and were carried off by the country-people; in- 
which way they muſt ſoon have come to be of very little be- 
nefit either to fiar or liferenter. The defender therefore was 


adviſed, that it was a prudent ſtep to ſell them, which ſhe ac- 
| cordingly 
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cordingly did to one James Key at Dundee, for the agreed 

rice of L. 220 Sterling; and, as fir is a wood which does not 
ſpring from the root after it is cut, ſne took him bound to take 
the trees up by the root. This laſt article, however, the pur- 
chaſer found it ſo difficult to implement, that he agreed to pay 
L. 25 Sterling to be diſcharged of it; ſo that the whole price 
amounted to no more than L. 245, and that too loaded with 
a conſiderable deal of expence, incurred in various ways; for 
the purchaſer, reckoning the bargain a hard one, attempted 


many ſhifts and evaſions to get clear of it, which engaged the 


defender in ſeveral diſputes with him, which were generally 
terminated by ſubmiſſion, Beſides this, the defender was o- 
bliged to pay damages to the tenant, on account of the hurt 


done to his graſs and corns at removing the wood; beſides : 


what was neceſlary to be laid out on repairing the fences which 
{uffered on this occaſion. | | 

The purſuer hath endeavoured to found an argument againſt ' 
the defender from. the words of the contract of ſale of theſe + 
woods, whereby he. ſays the expreſsly ſells it as guardian to 
her ſon. But the words of the contract will admit of no ſuch 
interpretation. The purchaſer indeed ſeems to have wiſhed, 
that both mother and ſon ſhould join together in ſelling the 
woods to him, that he might not be involved in any ſuch que- - 
ſtion as this with reſpect to payment of the price; and there- 
fore the ſon is made a party contractor and conſenter; but there. 
is nothing that can import a departure from her own right on 
the part of the defender in this contract. The deſignation of 
the parties ſellers are in the words following: © Elizabeth Mu- 
die, relict of Dr Robert Smith of Forret, phyſician in Mon- 
« troſe, liferentrix of the lands of Forret, and William Smith 


only ſon and heir of the ſaid Dr Robert Smith, with the ſpe- 


cial advice and conſent of the ſaid Elizabeth Mudie his no- 
ther, and ſole curatrix; and they both with mutual advice 


and conſent, on the one part.“ And afterwards, The faid 
Elizabeth Mudie and William Smith, with mutual advice 


and 


1 
© and conſent, have ſold, and for the price underwritten do, 
by theſe preſents, fell and diſpone, &c. The purchaſer, 
and his nt. bind and oblige them, conjunctly and ſeve- 
rally, to pay to the ſaid Elizabeth Mudie, for herſelf, and 
* in name of her ſaid ſon, the ſum of L. 220 Sterling,“ &c. 
Thus it is plain, from beginning to end of this contract, that 
the defender never loſt ſight of her own right, vote. on the 
contrary, always conſidered herſelf as having an intereſt in the 
price of theſe woods, though the purſuer would have it beliey- 
ed that ſhe contracted mercly as Curatrix for him. | 

Such being the matter of fact, the defender apprehends 
that ſhe, as conjunct fiar, is well intitled co the price of this 
wood, which was ſo very old that it was decaying on the feer, 
and falling down and rocting. What benefit could be gained 
by allowing it to remain in that ſituation? Surely none; it 
was become an act of neceſſity, not of choice, to cut it; and 
that being the cafe, the humbiy apprehends, that it falls to 
be conſidered as one of the natural fruits of the ground, the 
vroſits of which accrue to a conjunct fiar; for, from the na- 
tural decay of that wood, the ſubject is not deteriorated by 
cutting it, ſhe hath enjoyed her liferent /alva rei ubſlantia, 

But, tho? your Lordſhips ſhould be of a different opinion 
with reſpect to the general point, ſtill the defender apprehends, 
that the ſum awarded by the Lord Ordinary's interlocutor as 
the piice of this wood is greatly too high, the ſum agreed for 
being no more than L. 245, from which muſt be deduced the 
Vu hole expences the defender was put to in conſequence of that 
ale, | 

Beſides this, the records of court are evidence, that, even 
fince the commencement of the preſent proceſs, conſiderable 
{ums have been paid by the defender towards the aliment of 
the purſuer under the authority of Pour Lordfaips, and under 
proteftation that reſpect fhould afterwards be h2d to ſuch pay- 
ments in the ſettlement of accompts; before theſe, the defen- 
der made ſtill larger payments on the ame accobni. Now, 
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is the only footing on which the purſuer demands aliment 


from her is, that he is an heir, and ſhe is a total liferentrix ; 
ſo that footing fails him, if he has ſeparate funds; becauſe no 
liferenter is bound to aliment an heir, if that heir has ſeparate 


funds from which he is able to maintain himſelf: If therefore 


the purſuer is found to have right to the price of that wood, 
and a ſum is aſcertained as due to him by the defender on that 
account, ſhe is intitled to retain out of the balance a ſum equal 
to what ſhe hath advanced to him in name of aliment; and 
conſequently muſt fit an accompt with him before any decreet 
can go out in his favour. „ | 

It is this laſt circumſtance probably that has engaged the 
Lord Ordinary to take this preſent queſtion to report ; for, as 
there are other funds claimed by the purſuer, with reſpect to 
waich the ſame point will fall under the conſideration of your 
Lordſhips, this created a very proper connection between the 
petition and anſwers already before the court, and the ſubject- 


matter of theſe informations. | 
In reſpect whereof, &. 
ANDREW CROS BIE. 
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